IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEPHEN TODD WALKER

Plaintiff, : ClVIL ACTI ON

V. : NO. 10- 02378
MORGAN STANLEY SM TH BARNEY LLC,

Def endant .

VEMORANDUM OF LAW

Joyner, J. April 27, 2011

Presently before the Court is Defendant Morgan Stanley Smth
Barney LLC s Motion to Conpel Arbitration. (ECF No. 12.) For
the foll owing reasons, the motion shall be granted.
l. BACKGROUND

Plaintiff Stephen Todd Wal ker, an investnent counsel or,
brings this action against his forner enployer, Defendant Morgan
Stanley Smth Barney (“MsSSB”). Wl ker all eges that on May 5,
2010, he was placed on an involuntary paid | eave of absence,
escorted fromthe MSSB buil ding, and denied the opportunity to
gather fromhis office his personal conputers, printers,
docunents, and client information. Walker’s enploynment with MSSB
was term nated on May 13, 2010.

On May 19, 2010, Walker filed a conplaint in state court
al l eging conversion (Count 1), tortious interference with
exi sting and prospective contractual relationships (Counts Il &

[11), tortious interference with business rel ati ons based on



MBSB's failure to file a FormU5 (Count IV),! and viol ati ons of
Pennsyl vani a’ s I nspection of Enpl oynent Records Law (Count V).
Wal ker sought injunctive relief to recover “all his personal

bel ongi ngs, including files, conputers, |laser jet printers,

conputer discs, all information stored on the conputers of his
assistants . . . , all of Plaintiff’s client information and his
entire database of prospective client information . . . , and all

materials relating to his book.” (Conmpl. at 6, 7, 8, ECF No. 1.)
Wal ker al so sought an order requiring MSSB to “provide Plaintiff
with access to all information regarding his clients and permt
himto continue to service those clients.” (l1d.) The state
court issued a Rule to Show Cause order tenporarily enjoining
MSSB from “engaging in any efforts to interfere with Plaintiff’s
contact with and servicing of his clients or to conplete the
requi red chapters of his book.” (ECF No. 13 at 2.)

MSSB renoved the case to federal court on May 20, 2010, and
filed the instant Motion to Compel Arbitration, contending that
Wal ker nmust be required to arbitrate his clainms in accordance

wi th an agreenent providing for the arbitration of “any
controversy or claimarising out of or in any way relating to
Enpl oyee’ s enpl oynent with MSSB or term nation thereof.” (ECF

No. 12, Ex. A Y 9(a).) MSSB asserts that it gathered and

1 As MBSB filed Plaintiff's Form U5 on May 17, 2010, Count |V may be
di snm ssed as noot.



returned \Wal ker’ s personal bel ongi ngs, but maintains that Wl ker
is not entitled to enploynent-related materials, such as client
information. MSSB further argues that Wal ker has failed to
conply with the Financial Industry Regulatory Authority (“FINRA")
Code of Arbitration Procedure for Industry Di sputes.

WAl ker responded in opposition that “[t]he relief sought by
Plaintiff in this actionis limted to the retrieval of his

personal property that was reposited in his office at the tinme of

his term nation” and that such clainms “are conpletely unrel ated
to his work as a broker or his enploynent with MSSB.” (ECF No.
13 at 3.) As such, Walker argues, his clains are not arbitrable.
MSSB filed a reply asserting that all truly personal itens have
been returned to Wal ker and that the remainder of Plaintiff’'s so-
call ed “personal” property is in fact enploynent-related. The
notion has now been fully briefed and is ripe for disposition.
1. DI SCUSSI ON

The enactnment of the Federal Arbitration Act (“FAA"), 9
US C 81et seq., established “a strong federal policy in favor

of the resolution of disputes through arbitration.” Al exander v.

Anthony Int’l, L.P., 341 F.3d 256, 263 (3d Gir. 2003) (citing

Mboses H. Cone Memi|l Hosp. v. Mercury Constr. Corp., 460 U S. 1,

24 (1983)).2 However, because “arbitration is a matter of

2 The Suprenme Court of Pennsylvania has articulated a simlar policy
favoring arbitration. See, e.qg., Fastuca v. L.W Mlnar & Assocs., 10 A 3d
1230, 1245 (Pa. 2011) (“As our Court has observed on repeated occasions, the
settlenent of disputes by arbitration is favored by the public policy of this
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contract[,] a party cannot be required to submt to arbitration

any di spute which he has not agreed so to submt.” AT&T Techs.,

Inc. v. Commt’ ns Workers of Am, 475 U. S. 643, 648 (1986). As

such, when consi dering whether a party may be conpelled to
arbitrate, we nust determne “(1) whether there is a valid
agreenent to arbitrate between the parties and, if so,

(2) whether the nerits-based dispute in question falls within the

scope of that valid agreenent.” Century Indem Co. v. Certain

Underwiters at Lloyd's, 584 F.3d 513, 527 (3d Gr. 2009). 1In

light of the federal policy favoring arbitration, we apply a
“presunption of arbitrability” to the second question: “‘an order
to arbitrate the particular grievance should not be deni ed unl ess
it my be said wwth positive assurance that the arbitration
clause is not susceptible of an interpretation that covers the

asserted dispute.”” Id. at 524 (quoting AT&T Techs., 475 U. S. at

650); see also id. at 528 (finding that the presunption applies

to the question of the scope of the agreenent, but probably not
to the threshold question of whether an agreenent exists between
the parties). “This presunption of arbitrability is particularly
applicable where the arbitration clause at issue is broad.”

Battaglia v. McKendry, 233 F.3d 720, 725 (3d Cir. 2000). The

Third Circuit has found that “when phrases such as ‘arising

under’ and ‘arising out of’ appear in arbitration provisions,

Conmonweal th and is, therefore, encouraged by our courts and by statute.”).
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they are normally given broad construction.” Id. at 727.
Simlarly, the Supreme Court has characterized as “broad” an
arbitration clause requiring arbitration of “[a]ny controversy or
claimarising out of or relating to” the parties’ agreenent.

Prinma Paint Corp. v. Flood & Conklin Mg. Co., 388 U S. 395, 398

(1967); see also Flightways Corp. v. Keystone Helicopter Corp.

331 A 2d 184, 185 (Pa. 1975) (finding with reference to a cl ause
calling for arbitration of “*[a]ny controversy or claimarising

out of or relating to this Agreenent’” that “[Db]roader |anguage

woul d be difficult to contrive”).

Here, the parties do not dispute that they entered into a
valid arbitration agreenent; at issue, however, is whether it
covers Walker’s clainms. The arbitration agreenent is contained
within the parties’ Financial Advisor/lnvestnent Representative
Retenti on Agreenment (the “Agreenent”) and reads in pertinent part
as foll ows:

Any controversy or claim arising out of or in any way
relating to this Agreenent or any benefits or paynents
avai | abl e and/ or due under this Agreenent, as well as any
controversy or claim arising out of or in any way
relating to Enployee’s enploynent wth MSSB or
term nation thereof, including, but not limtedto common
| aw cl ai ns for breach of contract or tort, wage and hour
cl ai s, and/ or statutory di scrim nation cl ai s
(individually and collectively referred to herein as
“Covered lainms”), will be resolved by final and bi ndi ng
arbitration before the Financial Industry Regulatory
Aut hority (“FINRA") in accordance with the FI NRA Code of
Arbitration Procedure for Industry D sputes.



(ECF No. 12, Ex. A Y 9(a).)® Accordingly, if Walker’s clains
“aris[e] out of or in any way relat[e] to” the Agreenent,

Wal ker’ s enpl oynent with MSSB, or the term nation of Walker’s
enpl oynent, we nust conpel Walker to arbitrate his clains
pursuant to the arbitration agreenent.

Wal ker argues that his clainms concern his personal property
and therefore “do not inplicate any custoner or securities agency
and [are] conpletely unrelated to any issue of Plaintiff’s job
performance qua broker.” (ECF No. 13 at 9 (citing Mdrgan v.

Smith Barney, Harris Upham & Co., 729 F.2d 1163, 1167-68 (8th

Cr. 1984)).) By contrast, MSSB argues that Wl ker includes
enpl oynent-related material in his definition of *personal
bel ongi ngs” and that such material necessarily arises out of and
relates to Wal ker’ s enpl oynent.

Considering that the arbitration clause at issue here is

particularly broad — requiring, as it does, arbitration of any

clainms “arising out of or in any way relating to” Wal ker’s

enpl oynent, term nation, or the Agreenent — we find that Wal ker’s

3 Rule 13200 of FINRA's Code of Arbitration Procedure for Industry
Di sputes requires that

a dispute must be arbitrated under the Code if the dispute arises
out of the business activities of a nmenber or an associ ated person
and i s between or anong

. Menber s;
. Menbers and Associ at ed Persons; or
. Associ at ed Persons.

FINRA Rule 13200(a).



clains fit confortably within the scope of the parties
arbitration agreenent.

Despite Wal ker’s characterization of his clainms as rel ating
solely to “personal belongings,” Walker’s clains clearly concern
enpl oynent-related material. Indeed, it is apparent just froma
readi ng of Wal ker’s conpl ai nt and subsequent filings that he
cl asses anong his “personal bel ongi ngs” the follow ng enpl oynent -
related materials: client information, information stored on his
assistants’ conputers, and a database of prospective client
information. Even Wal ker’s “personal” conputer equi prment
evidently contains client-related information. (See Conpl. Y 7,
ECF No. 1 (“Plaintiff’s client information and his database of
prospective client information were kept in files in his office,
on the hard drives of five conputers he personally bought and
brought to his Mdrgan Stanley offices, on conputer discs and
external hard drives he personally bought and brought to his
Morgan Stanley offices . . . .7).) Wlker’s clainms seeking the
return of such materials relate not only to the Agreenent, which
governs the parties’ use and control of confidential and
proprietary information, but also to Wl ker’ s enpl oynent
generally. As such, Walker's clains are covered by the
arbitration clause. W wll, therefore, grant MSSB' s notion and
conpel arbitration of Walker’s clains in accordance with FINRA s

Code of Arbitration Procedure for Industry Disputes.



We note that the FINRA Arbitration Code permts a party to
seek tenporary injunctive relief even regarding disputes required
to be submtted to arbitration. See Rule 13804 (a) (1) (“In
industry or clearing disputes required to be submitted to
arbitration under the Code, parties may seek a temporary
injunctive order from a court of competent jurisdiction.”). In
order to take advantage of this provision, however, the party
seeking the tenporary injunctive order “nust, at the sane tine,
file with the Director a statenment of claimrequesting pernmanent
injunctive and all other relief with respect to the sane dispute
in the manner specified under the Code.” Rule 13804 (a) (2). Even
if we could treat Wal ker’s conplaint as a request for tenporary
injunctive relief, as a threshold matter we nust decline to grant
such relief because it appears that WAl ker has not filed a
statenent of claimas required by Rule 13804. Accordingly,
because all of Walker’'s clains are subject to arbitration, we

Wil dismss this action without prejudice. See Seus v. John

Nuveen & Co., 146 F.3d 175, 179 (3d Cr. 1998) (“If all of the

clains involved in an action are arbitrable, a court may dism ss
the action instead of staying it.”).
I11. CONCLUSI ON

For the reasons stated above, we will grant MSSB's Mtion to
Conpel Arbitration and dism ss this action. An appropriate order

foll ows.






IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEPHEN TODD WALKER, : ClVIL ACTI ON
Pl aintiff, :
V.

MORGAN STANLEY SM TH BARNEY LLC, :
Def endant . : No. 10-02378

ORDER
AND NOW this 27th day of April, 2011, upon consideration
of Defendant Mdrgan Stanley Smth Barney LLC s Motion to Conpel
Arbitration (ECF No. 12), and all docunents submtted in support
thereof and in opposition thereto, it is hereby ORDERED as

foll ows:

1. Count 1V of Plaintiff’s Conplaint is DI SM SSED as noot.

2. Cefendant’s Motion to Compel Arbitration (ECF No. 12)
is GRANTED.
3. The parties are directed to arbitrate Plaintiff’s

claims before the Financial Industry Regulatory
Authority in accordance with the parties’ arbitration
agreement.

4. The above-captioned action is DISMISSED without
prejudice and the Clerk of Court shall close this case
statistically.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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